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The Scheme

The Ombacdsman for Estate Apeniz (OEA) Scheme became effecrive on |
Janwary 1998, The Scheme is open to all chose firms of Estate Agents with a
principal, director or partner who & 2 member of the Marional Association of
Estate Agenis (MAEA] or Royal Instrution of Chartered Surveyars [RICS)
1o all cogporare estane agents - defined as those who ane subsidiaries of a bank,
building society or insurance company, of are themselves quated on the Stock
E:chgngc’. and o ocher Esare .ﬂ.g:uu. who are q:nrlmm! and secomded by
existing Member Agens,

The QOFA Scheme offers an independent service for dealing with dispures
between Member Agencies and consumers who are acnial or potential buyers
or sellers of residentzal progrerty it the UKL The Chinbudsman is jndrptndmt
of the Member Agencies and provides a free, fair and imparoal review of
camplaini: Blling within his Terms of Reference,

The Cmbedsman’s role is 1 reach 3 resplurion of unresabved dispotes in full
and final seulement - and, where appropriace, he will make an appropriare
award of Anancial compenseson.

A Consumer Guide, svailzble in all Offices of Member Apencies, mforms
Complainanss that:

“Yourr complains may be comidered by vhe Qubuasman wivere you belirve a
Memmbeer Agevcy has ...

oo Erifrimgeed yowr legarl righes or mer complied with the "EA Codr off Pracrice™

o Ereirted yor wnfinirly

s dheem guiley af maladminirazion (including inefficiency or undur dely)

in @ may shurt renudes in yeu .Ifun'ng POTMY OF ;uf[-ﬁ.ug IRCOR PN

A phe Ohmalarelennn canied felpy you becare yowr compleimt Sl outside i terom
af reference, he rury provide advice ax to any alirrnanve precedure aratkible to
pon. "

The Consumer Guide makes clear whar oypes of complaine Gl into chis Lasc
LALROTY.

The OEA has a Code of Pracice. the provisions of which are mandawry on
Member Agencies,

The Ombudsman will ot normally review a case wnil the nternal
complaints procedure of the Member Agency invalved has been exhausead.
The Office of the Ombudsman will advise how o achieve this

The Office Seaff in March 2005 was:
Oimbudsman Mr Stephen Carr-5mich
Czee OYficer I:!.:-E:H M Kae Chandler
Cxse Cfficer Mr Gordon Moeris
Cxse Offecer Mr Colin Dixen
Diperations Manzger Mirs Christine Rowland-jones
Casc Masagement Oificers Mz Tracey Baldwin

Mass Linda Jarvis
Imirial F.ru]lli:iu s Siee Hurst

Miss Anya Birowne

M Susan Russcll

bz Kim O Connell
Membership Secrerary Mrs Jamer Firepasrick
Adminestrative Assistant M Lisa Priess
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The Council

CHAIRMAN

THE RT HOM GILLIAM SHEPHARD MP

Cillian Shephard bocame the Member of Parliament for South West Norfelk in 1987, She was a member of
the Cabaner in Emph::.-mm:. .|'|.E_I'i.EI.III'I.I.rE. and Educarion bepween 199219817 . She 1= now a member of ihe
Cauncil of the University of Okehosd, asd a Director of the Covenery Building Socieny.

MEMBERS

JANE VASS

Jane Vass is an independent consumer researcher
specialising in financial servioss, She was head of the
Financial and Economic Research Group at che
Consumers” Associion from 1988 w 1993, amd a
member of the Financial Services  Auochonioy
Consumer Panel ungil 2004, She is the survor of a

mumber of publications on personal mx.

BRIAN YATES

HTi:l.'l 1.’1‘“ i.‘ ] Ehlnﬂm.l Eﬂﬁ,‘lm Il.'ld &l D'lrt-:l-ar ﬁ{
an Engineering Company in the East Midlands
which exports capital equipment. He is Chairman of
the Consumers’ Association, whose Cowncil he
joised in 1986, He 5 alse a member of the
Heathrow Alrpon Consultarive Commines, the
Fitness to Practice Pancls of the General Medical
Council and a lay member of the Immigrarion
Appeal Tribunal.

DIANA WRIGHT

Drana Wright is a freelance purnalia specialising in
Personal Finance, She has a weekly column in The
Gunday - Times,
problems and resalving their dispures with financial

MEHIUCIOnE

dEi“ﬂB 'W'Id'l l.'I'!IdEI.'!r

maney

MARY WILSOM-]JOMNES

Mary Wilson-Jomes Fratection
Consultant and, prior o her regirement in 2002,
warked For 14 years on consumer protection issues a4
the Office of Fair Trading. There she specialised in
all aspecss of esmare agency and abso worked closely
with the Trading Standards Service. She i an
Azsaciate member of the ']'i.'lding Standards [nstrmwte.

5 a Consuinet

BILL MCCLINTOCK

Bill MeClintock was appointed Chicf Operating
OMficer for the Ombudsman for Essare Agens
(OEA) Company Limited in January 206035, In
adkdivion 1o thar robe, e was appoined Chaimman of
OEA Limited from 1 January 2004, He has been
connecred with estare agency for 40 years and is a
Fellow of the Boyval Instiution of Chartered
Sarvevors and a Fellow of The MNanonal Assaciation
of Estate Agenis.

FETER BOLTOMN KING

Peter Bolton King ix Chiefl Executive of the Mational
Association of Estare Agencs (NAEA). He has aver
30 years of cxpersenes o a Charersd Surveyor and
Esratz Agent bach in the Independens and Corporare
sector where he also had partioular cesponsibiling foe
‘best  practice’. As the  Assecanons  princpal
spokesperson, he i lrequently asked by the media foe
npin:inn o propercy relared morrers and Esmae
Agency. He sits as the MAEA representative on many
induscry and Government working  parties and
Forums, and 15 in close contacn with sther European,
American and Worldwide property Associations,
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Chairman’s Foreword

| want w0 starc by congramulacing the Ombudsman
and his s2ll on another year of enthusiastic and
dedicared work. In his Reporr, dhe Ombudsman
describes how the Scheme works from his point of
view and gives an bvberesting insight intoe the process
as a whole, In se doing, he ihesrares just how

carefully amd in what detail, the work in the
Salisbury office is done. Our thanks e dise 1o him
and the resc of the scaff.

Thanks are due, oo, to my fellow members of the
Couneil, 'We are formunate o having a Coonctl with
a wide range of skills - legal, legistative, and rechnical
- with a real emphasis on the inceresss of the
consumer. Indiveidual members have put in a lot of
time in helping the Ombudsman develop policy in
many arezs of the operanon of the Scheme, as well
as taking a very close interess in the new Customer
Satisfacrion Survevs which began in 2004,

Butr the really encouraging news in this Annual
Report is thar the Scheme looks ser to make real
progress in the next year or so. The Housing Ace
2004 makes it mandasory for estare agenis offering a
Home Informacion Pack o belong o an
Furthermore, the MNational

Association of Esae Apents has agresd o make i
mandacory for all s members o join a2 scheme by

ombudsman  scheme.

2y, and the Royal Institution of Charered
Surveyors has made a similar commizment,

Both of these developments should mean a big
expansion of the Schemes coverage nexr year
Encouragingly, we can also sepore that chere has been
increase  during 204 of 197
companics with 430 sddivional offices, compared
with the members at the encl of 20035,

a  membership

The Omlnedsman in his Repore also poine owt that
the Council has endosssd the seuing up of 3 wider,
overarching redres scheme o embrace all residencial
properly activities - including buying and selling:
lewring and  preperty management; and  survey,
valuation and home condition reports. Olwviousdy,
such a scheme would be ambitiows, but from the
consumer s point of view, it makes real sense,

And that, of course, is the point, The Council and
the Ombudsman exist to protecs the neereits of
comumes by providing them with the oppormunity
for independent redress. Wich very rare exceprions,
wie have hadl excellent suppoare from te whale secror.
Together, we can meet the challenge of anm
overarching scheme - although it may take o lutle

time 1o achicve.
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- Ombudsman’s Report

INTRODUCTION

Lasa year was a highly encouraging one for the OEA
scheme.  There were 2 number of  major
brezkihroughs during 204, which could mansform
the Scheme and greatly cxeend itz coverage of the

mearhet,

With the intoduction of the Housing Act in
Mavember 2004, we have, for the firr time, a
SEAEUbGrY requircment for those estate agents offering
Home  Informasion Packs o belong e an
ombudsman scheme. Although the Ao does not
specifically insist they join the OFEA, and although
there are severe limitanons in i SCOPHE, iC &% A gncu]
Lin (g 8

In additian, the Matonal Asseciation of Estate
Agents. (NAEA) s commired 1w making it
mandatory for all their members @ join an
dependent redress scheme by 2006; and although
it has mos yer ser a fiem deadline, the Ryl
Insmcudion of Chartered Surveyars (RICS) has made
a similar undertaking, Cheerall, we have high hope
thar there will be 3 major expansion of the DEA
Scheme over the next year.

In Part 1 of my Report, | owver che Seatistcs for the
year - amd show thae, following a dip in 2003,
complaine levels have almost remurned o cheir

preveous level.

In Part 2, | deal with Complains Handling. [ eefer
o a number of actual examples of cases we have
dealt with {shown in Annex C) and highlighe a
number of specific “lessons 1o be learned”™. 1 also
make clear exacly whar my role i = w help
complatnants reach an agreed resolution w their
dizpute with the agent, which is sccepeed in full and
final secclement af char dispure.

In Part 3, 1 explain the woraliny of the OEA process.
I hope 1o give an insighs into what we do, how we
i i, and why we da i

Parr 4 deals with Commumnications and Foedback
provided 1o the Member Agenis.

Part 5 desls with the Office of Fair 'J'ndin!::
Consumer Codes Approval Schemie and details our
progress towards receiving full approval for our
Code of Pracrice, a5 well as our plans for further

IMPOYEINERES In standards and the sl'rrﬂn:h'ng of
good practice,

Fimalty. in Parg 6. [ deal with some of the major
pssues thas have impacted on the development of the
DOEA Scheme - including the OFT Stady and the
Housing Act - and | give some personal thoughts

aboun the way ahead.

PART | - COMPLAINT
STATISTICS

Almost Back to Marmal

Last year, | reporred thar complaimis bovels had Rallen
for the first fime singe the Scheme began in 19540
Duaring 20603, we dealt wath more cses than we
received, and were able o eliminare the backlog of
cases waiting 1o e acioned.

In I-I:I-IH. the mumilser nf :um.plli.rl.l:. s J.F,Ii:l'l'.
although they have not reached the kevels we saw in
2002, Diespise the rise. the backlog & sull neghble.
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1004 Complaint Levels

The full scarismcs are gven i Annex A In short,
they show thar:

#  The ol number of ininal enquines concerming
mmphinu roze by 3% from 5,356 in 2005 o
5,500 in 2004,

s Mew cases received i the year tose by 13% from
H52 i 2003 to 524 in 2004,

5  The overall number of complunes fust peview fiell
by 13%, from 5806 in 2003 o 508 in 2004,

* The proportion of cases appealed against has
fallen slightly from 26.2% in 2003 o 24% in
2044,

PART 1 - COMPLAINTS
HANDLING

The hasic detatls of the Scheme are shown ar the
front of this Report.

Annex B describes how we deal with complains,
anmd includes a copy of the Complains Form and my
Guidance Motss o Consumers on bow the Scheme

operates, and how they should go abour making
their complaine.

Another key document of the Scheme iz dhe
Consumer Guide which is shewn on our website
[wwweoescoukl and s availsble in Member Agents’
offices,

Complaints: Lessons to be Learned

Annex C grves 3 number of examples of scmal cases
we dealt with during the past vear. From these, as
well as from the hundreds of other cases and
enquirkss we handle during the year, a number of
peneral isues anse which deserve 1o be highligheed.

I. Final Viewpoint Letter and Time
Limits.

Two of the Scheme’s basic constraings concern time
limits: the substance of a complaine masc refer o
gvents thar have taken place within 12 monchs of
the Member Agent;  and
complaimants  have six months o bring their
complzing to us from the dase of the Final viewpsing
letter izsied by the Member Agent concerned,

When Member Agents senad their final viewpoint
leter o the complainant, we often find char some of
the wording used is misleading - including saying,
sommetimes inaccurasely, whae the OEA Office wall

complaining

do an recespt of a complaint.

During the year, we suggested 1o Member Agents
thar, having given their final viewpaine on the
complaint made - which may or may not include a
goasdwill offer -
paragraph:

Whowld yew mot be sarisfied with my responre, | ime
e b8 refer the muriter o the independerat Chbulsrian
Jor Ernacse Agents ai: Beckett Howse, 4 Hr.t'd'gt Krrevs,
Saltibrery Wilishire SP 2LX. Tel No: 01722-333
S Hix Office will vhen send yow a Complaoings Form
and explain the procedure for the Ombudimaer 1o
imprrigste ohe meatter further. § am requeired o pormt
it thurd, shonkl you chovse fe refer the matier to tiv
Ombwdnman, you sbould do so wishin e menthe of
the diate of this fetser.”

Unless this e done, | warned that | would noe be
bound by te agent’s version of when the six moemtls
rule would apply - and would rend w ke the side
of the Complainant in deciding whether o nor o
sccept the complaing for review,

they use the fllowing dosng

In addisien, | have alss recently warmed Member
Agents  thar, should chey change chear final
viewpoint, the six months stans again: and should a
dember Agent refer a complainant 1o my CHfice
when dealing with events ounside the 12 manth ruls,
1 shall rake ic vhar che Member Agent wanos me w
overlook the 12 months constraint and o deal with

the complaint.

1. Records and Progress Motes,

Thiz s a topic 1 have covered in many previous
amnual eeports, bur unfermanaely, 1 find v is sl
necessary o emphasise it. Where we can investigase
a complaing, the records of the Member Agent are o
cructal Bector, The agent needs to be able o show us
what actions he has taken, by producing firm
evidenoe,

Such evidence comes from the Branch Fle dealing
with the rransaction, which the Member Agenr is
obliged to submit to my Office. The File needs 1o
concain copies of the main documents dealing with
that transaction, such as: Marker Appraisal Notes;
Confirmation  of  the [mstruction: the  Sales
Particulars. approved by the Seller; the Viewing
records;  confirmation of Offers  eceived:  the
Memorandum of Sale: noces of changes in the asking
price, :E||'ms_ price or inscrscrion; amd the mvoice

While chere has been some improvement over the
Tust wear, iv still surprises me how many of these vieal
documents are missing from some of the fles we
recerve, amd | osell make soane adverse comment an
record-keeping in many of the Case Reviews thar
leave my office.
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I also remain concerned ahour the poor qualicy of
the Progress Motes. It i absolutely vial for an agent
to keep a comemponanesus record {ather hand-
wrinen of on computer) of the oucome of
significant evenis, telephone calls and meerings, Ir is
especially importan for an agent 1o be able o show
what actions he has taken on hehalf of hes seller
client in the period between acceptance of an offer
and Escliange of Contracts,

Member Agenis will know that, where ther reconds do
roa show this vital informarion, 1 am usually indlined
tns acceps the complainants version of events.

3. Submission of Evidence.

I am pleased o repore thar more Member Agenas
now submit a covering leteer with dheir files,
explaining rheir side of rhe case. Such a covering
lezter goes a long way towands dearly demonstrating
what an agent has done in addressing the complaine.
An outhne cxample of such a lecter 2 provided a
Annex [F

1 urge all Member Agents to use this formar and the
closer char they follow thie formar, the easier it is for
us o wndersrand cheir side of the case,

4. Cash Buyers.

As | reported Bt yeas, there continues to be a
number of complains abour buyers whe are
mnn@!}' described 2z “caxh hq.'\rr:'. Bellews are
accraceed 1o cash buyers because they are likely o be
able vo exchange and complee quickly. Many sellers
will, for that resson, give scrious consideration to
selling 1o a cash buyer ar a lower price than ather
buvers; they want a quick sale.

1 will repear my wiew char a ‘csh buyer can ondy be
described as such if he has realisabde cash assets - that is:

#  has cash in the bank, building society or other
investrsents, which can be  pealised in &
reasonable time (that is. in days or weeks, racher
than monchs);

= OR he has acoally sold a propery = in other
words, he has exchanpged conpac and wall
achieve complenion on his sale before exchange
on his purchase - AND he does noe require a
morgage w make up any difference in che
purchase price of the new prepeny.

He is not somveone whe has seld & propeny subject
o coniract’, To describe such a person as a cxsh
buyer s misleading, and in my view, deliberarely so.
Agents need 1o ask the nghs qoescions o thae the
wrue status of a buyer can be properly csablished -
and that information passed @ e seller elient

Other Complaints lssues

I. Breaches of the Code of Practice.

1 have an obligaton w repors we the Council when
there appears to me to have been a single flagrant
breach amndior pemsistent breaches of the Code of
Practice by a Mamber Agent, Persgraph 13c of the
Code of Pracooe purs the responsibilicy for the
consideration of such breaches on the OEA Council.

Huwever, in normal ciroumstances, | will not repon

these breaches ta the OEA Counal:
= until [ have made my final decision on the Case
Heview:

# and | have received a response from the Member
Agent concerned;

= and 1 remain dissasisfied with the Member
Agenc’s final response,

In other words, | wall nor ke any acrion unel |
have had a dialogue with the Member Agem
concerned.

Druring dhis lase wear, 1 have had cause o write on
cight occasions o the Managing Dlirecrors of
Member Agentz  regarding  potentially  serious
bresches ve ask them mo explain the ciroumsiances,
and o ewtline whag actions they had tken to recrify
the master. | have been satisfied with all ohe
explanacions that were given - and | have
referred the Member Agenes o the OEA Council.
The breaches have inclisded the following:

*  “Sold™ boands being erecred &5 3 maccer of policy
rather than *Sald. Eul'rinn'-lb Coniract” -

= Mo D:"i:I'LE_ CErmln app]ica.n.m that certam
proportics were availalsle,

= Misleading agency agreement,

= Withdrawing a property from che  marker
withour consulring the seller {2 cases),

= Caonflice of interest,

" |E;r|.m'.ing the mmpla.'in.:m:':]:l:l:m -nf:nmp]l.inr.

= Claiming a fee that the Member Agent was not
cntitled o

1. Customer Satisfaction.

Diuring 2004, we started che fine of whar we hope
will become regular Customer Sansfaction Surveys. |
am broadly happy with the responses we received
during the pilor survey conceming access to this
Oiffice and the process of dealing with complain
fless than 109 said dhat they had difficulries), We
will continue o manitor chis, However, it i clear
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thar complzinanes’ expecancns of the outcome are
sometimes ill-fainded; they expecr me o scr as 3
regularor, who can impose punitive fines and really
“sorr out erming estate agents. We do make st chaar
that my role, and thar of my Office, does ner
exrend o regulacing che ndustry: but 1o seems the
message is not getting through to all complainants.

Sa | want 1o releerare that my role is simply ro help
complainans reach an agreed resolution w their
dizpure with cheir agenin, which is o be accepred in
fusll and final seetlement of the dispuce, We will be
reviewing all the OFEA decumentanion, and the
language we use in our Case Reviews, e make sure
thar rhis miessape comes across loud and clear.

PART 3 - THE OEA
PROCESS

Iy mighc be helpful if | describe how we go abour
the task of dealing with complaines and whar [
comstder 1o he the exhos of the Scheme. In mamy
ways, this 8 a pe-statement of whar the {HEA
Scheme is all abou,

Undertakings by Member Agents

The ethios of the Scheme is set by the undertakings
thar exch Member Agene grves when he jous the
Scheme. These are three main undemakings:

= To subscribe o the OEA Code of Pracrice.
This is a commitment o myeet the seandacds of

accepred good pracrice,

* To cooperare with the Ombudsman in his
invessigation of any complunt: made agains

the agent.

*  Ta ahide by my decision - whether or not he
agrees with it - and to pay any award of
financial compensarion | may maske,

Such wndercakings are nor asked for lightdly, nor are
they given lighthy; but they underpin the whole
Scheime, and the consumer can have grear
confidence in it Mever, in nmearly 15 years, ha a
Member Agent failed to honour an award made by
the Chmbudsman.

In-House Complaints Handling

However, before the OEA OHfice can deal with any
complaing, it masc firse go through the in-house
complaints handling process of te Member Agent
concerned, This is becauss it is right thac any
complaint should be directed o the person being
complained about - o thar he may have vhe
OppOrTunity (o put maccers righs.

There are thoe things thar [ look for o convinge me
rhar 3 Member Agens is conducring hix own 1n-house
invesrigaion  properly. The Aot iz dmelines.
Cauidelines are set out in e Code of Practice - but
what 1 am looking for is evidence thar the Member
Agent is genuinely rying o deal wich the issue. Tha
means, at the ourser. mcognizing that a complami
s been made, not being overdy defensive, and doing
all than is possible 1o resolve the maner as soon as
possible. In a service-hased industry, i is surprsing
hewr littbe attention seems o be pasd 1o dealing, with
complaine. Very aften, saying “sorry” ar the righ
timse - rogether with a real dererminagion o make up
for chee lapse - will be sufficient.

The second {and chis only apples o0 muli-offce
belernbers Apems) & o mecognine when 10 spop dealing
verth the marter at Branch bovel, amd oo raise it higher -
first oo an Area Manager and dhen, if need be, 10 the
Managing Dhrector. 1 beliove dthat iF thiz 13 done
properly. the compliine may well be resolved more
casily, IF 2 complainany is not sarisfied with the
response from the Branch Manager, and the matrer @
quickly referred 10 4 more smwe level,  the
complainany is likedy wo el thar the mamer is being
dealr with senoasly, and thar a degree of independence
and clijecaivity it being Introdised, OF course, there is
an anus on the Area Manager and Managing Direcar
o hring thar proper level of independence and
abjectivity 40 their investigatons and s merely
mubber stamip what has been said bofore.

The third iz that, ae the end aof the in-howse
camplaine: process, the agent mus give his “final
viewpoint” of the complaint. This should be spechc
and eleas; and should end by pointing sur that, if
that final viewpoint s nmot  acceprable, the
complainany has the right o refer his complaine o
the Chmbudsman within six months of the dace of
the fimal viewpoint (see Lesson 1 in Pam 2,

OEA takes on the Case

Before we take on any case, my Inimal Enguiries
Team wall ensure that it iz a maeter that we can and
should desl with, They will ask fouwr basic quesrions:

= Is che complaing sgainst o member of the OEA
Scheme? IF nos, we can do no mare chan suggest
the complaint is referred to anather body.

# Iz che complaint one that 1| can deal wich? IF it
concerns the buying amd selling of residential
properey, then 1 can book ar i If it concerns
commercial or agriculural property, then (in mase
cases) | cannos: nor can 1if it concerns letting.

# s the complamant an acial or potential buyer
or selber of reswbential properey? IF it coneermns an
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agent complaining about another zgent, [ canno
deal wirh i

*  Finally, has the complainans been through - and
exhausted - the in-house :nmph.irlr_". process of
the Meomber Agene? If not, we refer them
accordingly. The only exception is where thas
process has mken benger than three months - in
which case, | can deal winh in

Having ascerrancd tiar we can deal with the cise, the
Iniezzl Enquiries Team will send she complainant a
Complaints Form and some guidefines 1o help him
(s0¢ Anmex B}, On receipr of the complosd
Complamis Form - which comaing a signed aushoney
from the complainant w allow us use infosmation
gained by us in ouwr investgacion of the case - we will
scidl the Complaines Form to the Member Agent.
This allewws the Member Agent 1o see exaaly whar the
complaimant has complained e us about (i 15 0ot
always nevessarily the same as whar he has complained
wa him abour - embellishmens or sddinons are nos
unkrownj; and it calls on the Member Agent o give
haz side of che case and 1o send ws the Branch File
dealing with thae partcular ransactoon. We now have
a Case File and can investigare the case.

Enquiries

At some stage during the process. it 15 aguite
commaen for complainants or Member Agents 1o
contzer my Office and make enquines about the
case, IF thar is before we actually rake on the case,
such enquiries will be deals with by my Inical
Enquirses Team; if we have aleeady mken on the
case, they will be dealt with by my Case
Management Team,

Hewever, in both isstances, my staff will only alk
ahaur the process - whar 15 hqppcn.ing.. amd whar wall
hagpen next - and will only advise on the generalines
of the Code of Pracrice, They will nor ealk shour the
specifics of the case bself, for owo reasons. Ferscly,
because they are not the ones that will be makang the
decisions on the case, they may not know the
wutcorme at that stage, and they will not know the
rationabe  behind amy  decision, Secondly, w be
specific about 3 pamcular cee with cne party would
be quite improper and could  prejudice - our
independence and imparrialicg, 50 the mle oo them s
quite clear - be as hedpful as possable noa general
sense, bur keop sway from the specifics of any case,

The Task

Mow that we have o caze, what & our w=k? e 15 o
Ieelp complaimant: resch an agreed resolution
their dispure with the Agenr, which is ro be accepred
in full and final settlement of chat dispute. How we
o abewt the task is rwolall

Where we can, we seek to medise and concliae by
gotniikg the owo pastics (o seconsider eheir positions.
Hoswever, as barh parties have already defined cheir
fimal posicions and reached a “deadlock” pn-:'ll:inrl,
this is nor abways possible or easy, Therefore, in the
vast maperity of cases, we seck a senlement by
conducting a Case Review, comsidening difleren
vegstons of events, examining evidence and coming
w a decision. That decision &= binding on the
Member Agenr, buar it B onor binding oa the
complainane. | shall reurn 1o chis sspecy larer,

Onus on Complainants

When we stam w0 consider a case, the onus is
inizzally oo the complainant @ present a reasonable
complaing. This is sometimes hasd 1o define, and
the reality 15 thatr we ke on all almost all
compaines that are made.

However, thar does mor mean thar all complaincs
are justifbied; far from i On average, | do noc
sugport ssme 35-40% of all complaines - and 3 fow
af them | declare a5 frvolows and vexarioss,

Cinus on Member Agents

The onus then shiftiz o the Member Agent w

provide evidence of his acoons - where 1 consider

thar be cught 1o be able 1o do sa. Let me give two
ample examples:

#  The complane is that the Member Agent has
mot passed on an offer, I is not enough for the
Agent 1o merely say dhar be has done =0, He
pecds. o provide me with evidence - in the
form of a recorded Conficmacion of Offer
proforma on his Branch File - showing wha
made the affer, the amoune, the dage and gme
when it was made, and when it was seoe e the
seller rogether with the seller’s response {COP
Gal. [n the next edition of the Code of Praciice,
I will be recommending char he alse send 3
copy to the person making the offer.

%  The complaint is about poor communs@bon
with the seller by the Member Ageni. This is a
Frequent complaint - “he swar drilleane wmid [
wccepted the offer. then § hearad nothing from bim
wrsil be sems me the Commton freeice af
Excharge of Contracs”. To sbdress such a
complaing, 1 shall need o see evidence of
contemporanecws Progress Motes that recond
what actions the Agent tock to monitar the
progress of the sale and o repars such actions
to his seller client.

I regard such recond keeping (in both cascs) as a
requirement of good practice - and s failure w keep
such records as unprofessional. Where an agenr is
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unable to produce evidence of his acrions, | will
usually tend o suppor che complamants version
of eventz,

Howewer, thene are many occasions where it s aot
possible for an agent 1o prove something - perhaps
becase i is mare difficult o prove he didnt do
something be is alleged 1o have done (for example,
being verbally mude); or perhaps because of a
genuine misunderimanding. In such crcumstaises,
I am then presented with roo different versions of
gvents - and there is no odher reliable supporting
evadence to lead me one way or another.

Allegations of who said what w whom are
notoriously difficuly fer me o comsider or ceach a
farmal decasion with any reasonable confidence, |
was not present at the rime, | do not know preciscly
what exchange of words ook place, and [ o
know tie exacr context in which the exchange rook
plece. Ivaniably, [ am presented with owo differens
versions - and | do aor have the aurthority o mke
evidence on sath and cross-examine witnesses.

In such corcumstances, | do not suggese what the
complainant has said 5 nov ooue; nor do 1 ke
whar the Agent has sad oo be necesrily true. It is
simply that | am in o positen @0 come o 3
frmal conclusion - on thar parmicular complaing -
and the only samsfactory way the tath can be
decided &5 in a Cowrr of Law. Thar does not, of
course, prevent me coming to decisions on ather
complaints in the case.

However, if 3 Member Agent has had che
opperunity o respend o 3 complaing, and does
not do so, then 1 will rend o accepr che

complainant’s versiom of events.

The Case Review Process

Cince che Caxe File 15 complece, o 15 then mken
over by the Case Management Team who see it
through o clasure, Their first sk is oo allocare the
caze 1o a Case Officer. The Case Odficer then
carries out an analysis of the sllsgarions made by
the complainans and the defence presenced by the
Member Agene. This analysis requines judgements
ta be made abour my SUppRT of the mmph.ir:l:[:-]
and i presented o miein the form of a draft Case
Review - with a mecommendation as o the
oumcome and the level of any oward 1o be made.

There are three hasse owtcomes:

= The firit 15 that we do not support the
complaints} and will nor make any award of
financial compensateen. Ohwer the last three
years, we have not supported some 35% of all

f=

# The second 5 what we call a neponared
solution, This is where the Member Agent has
atrzacly made 2 financial offer o setcle the cse,
but it has been dejeceed by the comphlinant
Wi review the case and decide whether or not
we suppart the complunts made, and whether
the offer repriscns appropriate compension,
Iy somie cases we find char it doss; im others we
make an increased award; in a few cases we
make a reduced award; and in a very few cases
we make no award ar all - perhaps becawse we
recognise that the Agent’s offer of a senlement
was 0 commercial decision just to ger the
Commision Fee paid. Cher the last three years,
some 25% of all cases have resuled in a
niegoriated salution,

*  The third curcome s where we support the
complaint(s) - in whole or in par - and make
an award where the Agent has not made an
offer. Ower the lst dhree years, we have
supported some 40% of all cases.

A member of the Case Management Team will
then check on all the detail comained in the Case
Review and cos check it with supporting
documenis,

The draft Case Review is then presentad o me a5
the Ombuglsman. | will then consider the menr of
the two sides of the cse - and the Case Officer’s
raticnale For reaching the recommiendarion as w
the ourcome and the bevel of any award o be made
- and [ will make my decision accordinghy,

Thus, all Case Reviews are seen by ar least three
people before they leave the OEA Office - and ol
of them are signed off by me.

Hey Principles

There are a aumber of key pranciples thar my Case
Oiicers amd T bear i mind when we carry our a
Case Review. Underdving everything 15 the fact that
I am impartial and compleely independens of
both partees, The decisions thas | come o are, of
conrse, based on the evedence that i presenced ar
available, and on the law. However, we also base
our judgemicnts on commonsense, on probability,
and what | consider 1w be fair and reasonable under
the circumstances. [ am, therefore, prepared o deal
in the “grey arcas” in coming to a decision,

Criteria

In carrying out che Case Review, we are guided
Largely by the following crireria:

» Whether or nov the agene has bresched che
Coonde of Pracrice,
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* The principle thar - a0 offers are accepred
“subject W contrac” bosh  parics can
renegofiace the price or any conditions of sale
and withdraw withour penalty ar any time unril
ﬂd'lﬂ.l'l.:g_! DE COINIEaCEs I'Iﬂ ﬂk.l!l'l Pllm

*  The principle thar ir is always the seller's decision
- and not that of the agent - 1o whom and at
whar price a propeny is sald.

Sowrards

It is imporant o recognise char any awards thar |
make are of finzncial compensarion -
punitive fings, 1 have no powers to punish csrare
agents = anly o provide compensation when their
tailures dissdvantage a complainant.

There are voe broed categosics thar 1 will comnsider
as 1 make my decision as 1o the level of award, The
firse is whether [ consider that the complainant has
suffered acrual and proven finsncial loss as a result
of wrong-doing on the part of the agent - and the
crphasic is on “acmal and proven”. Ler us take, for
example, the case of a buyer who had his offer
accepiod and then sce about having his survey
carried our (ac & cost of £500, If rhe seller vhen
=|:4:-|:|:|I:nd an offer from a different IH.I.].'ET - and the
apent had ot wold the st buver of the new buyer
{az the Code of Practice requires) - then | would
regard the agent wholly o blame for thar £500
loss, IF, hewever, the agent had complicd with the
Code of Practice, and the first buyer sull went
ahead with rhe survey in the hope thar ke might
sizll be able 1o make another offer acceptable o the
seller - then | would wer hold the agent o blame st
all.

they are not

The second catepory 15 what = called unduwe and
avoidable “sress and inconvenience” - which s
much mare subjective, and grves Chmbudsmen fram
all schemes some problems. A number of facors
come into consideration: the level of untoward soress
that i suffercd; any unnecesary Inconvenicnce thar
the complainant has been pur oy and any bost
oppertuniny o buy or sell that has been denied o
the comgslainant.

Mt s wsuial (bur mor invariabled char the events being
complained abour acmally occurred. However, |
have to decsde whether the blame For  whar
happened can be levelled agains the escare agens, the
sobicitor, the mortgage bender, the "slings and arrows
of misforrune” up and down the chain, or even the
complzinans himself - or any combinanon of these.
It is only when 1 am satisfied that it is the agenr who
is wholly or partly 1o blame thar 1 will make an

awand of financial compensanon,

Representations

I send my Case Review first 1o the pany thar [ find
apzinst, Thus, if 1 do nor suppon the complain, |
serd the Review o the complainant fiese; and if [ do
miake an award, 1 send it ro the Member Ageny first,

This allows bath parties 1o have an oppormunicy
commient on my  decwion and w0 make a
represenmation if they do nov agree with i
However, iz 15 not sufficient merely o say thac chey
do not agree with the kvl of my award - it is oo
high. ar It % 10T high ﬂmwgh. A mprmn::liun
will only have a real chance of sucecss if # can be
shorwn thar there was significant error in fact, or if
significans new evidence is produced, ercher of
which hvas 3 material effect on my onginal decision,

Thus T arrive at a final decision - which is then
binding o the Member Agent. My decigion 15 not
binding on the complainant - who B perfectly
entitled o repecy in, and o pursue his complanc by
whatever ather channels he deems hit. Hnwm-'m'. if
the complainant does sccepr my award, he does so
in full and Final seeelement of his dispute.

Post Script

[ have described the process as it now stands.
However, if we per a birge influx of new Member
Apents into the Scheme - mm]l:ing in an increased
workload - 1 wall bave o consider changes 1o the
process. Mone of the basics will change, bur one
approach may be for me to authorise Case Officers
v issuie Case Reviews in cheir own righs, and for me
e deal with represenmnons. As and when that
simation approaches, | will keep the Council, che
Board and Member Agenes imformed - a5 well az
complainants.

PART 4 -
COMMUNICATIONS &
FEEDBACK

Quarterty Mewsletters

These are produced every three months or se and
wivally follow an OFEA Board Meeting. They
consiss of Two part:

¢ News from the QOFA Board, with matters of

interest o Member Apenm thar have been
discussed ar the Board Meering,

*  And news from my Office, giving miy vicws on
mies dealing with Complaines and Complains
Handling.
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The Mewslerters appear on the OEA website, amd
are alwo sent out by e-mail vo Member Agents,

Feedback to Member Agents

As usual, 1 held a series of meetings ar the Salisbuny
CHffice in che Spring with each of the larger Member
Agents’ Complains Handling Teams. The aim of
thiese meerings is o disouss with them individizally
how they meisure up m Bosr Precrice, These
mvcetings are, | believe, of benefin o both parties,
The programme for 2005 has dready been ser

In addition. 1 am always prepared o visiv new
Member .ﬁ.s,:nr.-: with 10 or more offices iui'l! befone
ar after they have joined ro “induct” them ingo the
Scheme - mainly by explaining what 1 expect of
them, and whar they can expect of the OEA
Cffice,

However, [ also always oy 1o do whar 1 can 1o
provide informarion and feedback about the
Scheme o the smaller agenes. In the past, 1 have
arranged for a senes of sessions arcund the country,
bt they weee not well amended, 1f the demand is
there in the funre, 1 will be dedighted to respond.

PART 5 - THE CODE OF
PRACTICE

We have now been operating the current Code of
Practice bor neasly two vear. | am happy v repore
that - from che point of view of my Office - it has
gone down extremcly well,

Consumer Codes Approval Scheme

Cruring the vear, we made socady progiess towards
achisving “Stage 2° approval for our Code under
the Comsumser Codes Approval Scheme mun by the
Dffice of Fair Trading. Achieving Smge 2 approval
erecans that all thice estate agents whe belong m
thie O EA Scheme amd subscribe o the OFA Cade
will be allowed o display a navienally recognised
and OFT iF‘F!‘D‘IH.'d ]n;l_n =-J |n-E;|:| which iz the hall
mark of the “good rader”,

In arder ta achieve this approval, the Scheme has
heen rl.-qu.i'.md. to demomstrate that Member ﬂﬁ:nu
are  complying with the Code through a
compliance manitering process. This is undertaken
by a menthly random svonitoring of 2 sample of
members  offices, equanng w 20% of the
membership in a full vear - under arrangemencs
mesde by the QEA Company Led Chief Operanng
oo, Ball MoClineck.

Whilst there were some initial problems in
persuading Members Agents to participate fully in

this process, in the lasc half of 2004 we achieved
almost 1M participatio,

The resulis of the compliance monitoring process
show that sellers believe that Member Agents are
complying with 87% of the Code requirement,
whereas the figure for buyers i 80%. With regard w
the overall satvsfaction levels with the - service
provided by Member Agenss, the figures are 8% for
sellers and ﬂa% fowr I:Iu}'tn.

The Schene made s foemal application vo the OFT
for Scage 2 approval in December XH4 and we hope
to be granted approval during the first half of 2005,

Proposals for Improved Standards

My OHice has developed 3 numiber of proposals for
impgoved sandards ghar have been endoned by the
OEA Council and are being considered by the (JEA
Board, As and when these proposls are endorsed by
the OEA {in whaole or in partl, it is hoped thar they
will also be .igrﬂ:d b}f the Matponal Azsocianon of
Eszare Agents (MAEA) and dye Royal Instimigion of
Charrered  Surveyors (RICS)  and  then  be
incorporated inta a revised Code of Practice as the
staneland for che encire professson.

PART 6 - DEVELOPMENTS
IN THE SCHEME

Membership

At the end of 2004, 989 companics belonged 1o the
Scheme, :m'\crins 4,761 affices. ""J':I"':""E}" new
members foined during the year, some orhers lefr
and some branches of the larger members closed
down, Owerall, the membership figures show an
increase of 197 companies with 430 additional
olfices compared 1o the end of 2003, In rermz of the
number of offices, this represencs 45% of the ol of
estare agents in England and Wales, and 40% for the
LK

The full lisz of member agencies 15 shown at Annex E.

There were two inajor events that occurred during
Z00d whar are likely o have mmplicanons for
significant expansion 1o the OEA Scheme.

The OFT Study

The first was the publication of the Reporm of the
S'run:l.:p into the Exare .ﬁ.;ggrb:rl.' Mdarker h}' the Oifice
of Fair Trading (OFT) in March 2004, The OFT s
investigarson was bunched in June 2000, prompeed
at least partly by figures published in my Annual
Bepory for the previows year, which showed a big
increase in complaint against agents wha were not

fgm o
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members of che OFEA Scheme, The OFT s remir was
1o look inte the current legislation and pracrice of
esmare agency o see if the marker was working well
far consumers.

During the period of consulurion, we arpusd
n:nng"g." Fﬂ' a liI'IEIE' ;ndEFﬂdEﬂl I'Ed.'l'ﬂ I’-'!I:EI'I'I
based o g single code of practice for the sscnor,
which we believe would produce many advantages
bath for consumers and also for agents themselves.

We were disappainted thar this suggestion was o
taken up. While the Fepore was highly comcal of a
nuember of esmare agency malpracioss, and called for
hiE!u'r smandards o be .1.|:|1im!u|£. it |=|'Ec|}' failed o
maks any positive recommendations 1o improve the
situaLon.

The Department of Trade and Indusery was duc
iwsie & formal response o the Bepon st sumimer,
bur this has been delayed, parily because of the

second major event - the Governments Housing
A

The Housing Act

The Housing Bill was launched at the end of 2003,
The selevanr parnt as far a5 estare agents were
concerned was Pare 5%, which would make it a
stanurey recuirement for all sgens, when markering
a residential property, o do 5o ming a Home
Informarion Pack (HI1F),

Ar a relacively late stage in the Bill's progress through
Parliamsent, an amendment was incrodusced e this
pare of the Act requiring that there shoukd be an
independent  redress scheme for  consumer

complaints concerning che HIT:

The OEA lobbied hard for this reguirement e cover
all aspecrs of the baying and selling process, ot just
the HIF We pointed our thag, a3 the amsendenent
stood, the OEA would have to operate owo separate
Coddes of Practice and, in cffcct, mun a two-tier
e ress A - which would l'lard|:|.' bhe heneficial oo
consumers. But despite supportive remarks by
government ministers, and as Ffar as we can rell,
CFOs- Ay sUpport fist our view, nathing in the Bill
was changed, and it received Royal asent in
Movember last year.

We have been wodd thar, during 2005, there will bea
complere review of whar HIPs enmil {induding
redress) fallewed by a wrial conduceed during 20040,
before their planned inrroducrion in 2007, On the
assumption that the Sccretary of Stare decides wo call
uig those powess under the new Aco fand char is noc
cermin) = we will have oo bive with the marcow, HIP-
only aspects of the Act, However, | believe thar, if

the Gavernment i o honour it minkters views,

then 1t shauld wrgenedy find the pariamensary ome
to ectify these shorroemings,

The Way Ahead

But vhe legislarive route is nov the only avenue
being pursued.

In July 2004, the MAEA agreed thatr all i
members would have 1o join an independene
redress scheme by the beginming of 2006, We
already have some 609 MAEA Estate Agenis {with
1.154 aiffices) in che OFEA Scheme - and we, as well
as meany MAEA members, believe thar it makes no
sense far the remainder o look elewhere. We hope
thar they will make an eardy - amd hopefully
posizive = decisian 1o 2005,

In January 20064, the RICS embarked on a Pilot in
Scoalanad For an Ombudsman Scheme for theic
members. As parnt of this Dilor, | signed a
Memorandum of Undersmanding with the RICS
PFilot Ombudsman - part of which was tha
complaint  apainst Scortish-based RICS  Esmare
Agenos woubkd be referred o my Offece tr deal with.
Froan vhis, we have high hopes thar « when che Pilog
finishes in the muddle of 20045 - all the non-OEA
RICS Apents will join the existing 213 RICS Agenes
{wath 48 offices) already mn the OTA Scheme.

Il both the MAEA and RICS were to make it
mandarory for their remaining Agenes o gan the
DEA Scheme, we will then have abour 75% of all
estare agenrs in the Scheme who, voluntarly,
st themsslves wo independent soouriny and for
their zcnens 1o be measured againse a robus Code
of Mractice,

We are nag there ver; che Act making independen:
redress starurery (albeir with lmised scope) has
come into being, b i requires the Secremary of
State to put in plice secondary legislation o call up
rthe powers in i and the BICS and NAEA have yex
to decide on the way ahead for their pon-0OEA
Members. Bur chings are looking brghter now
than they were a4 ypear or 50 ago for the house
baying and selling consumer in termas of access o
independent redres,

Broadening the Scheme

At present, there is no established independent
redlress FysICm far dﬂ.:".ﬂs with mnp]:hu ImiﬂE
From the beting of rsidenial properoy although &t
is clear chere 15 8 consumer demand for this
However, there have been a number of recent

developments in cthis arcs,

(ne of these was 2 Letmings Trial conducted by my
Dffce in conjunciion with the MAEA, Whilsr i
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concluded thar the OEA could ke on such
comiplaints, a concurrent developmeny sigpested 2
betrer option,

The Association of Residential Letuing Agens
(ARLA), in conjunction with the NAEA and
RICS, have formed a company called the Tenancy
Drepasit Scheme for Residential Apents (TISRA)
dealing with renancy deposits. In recent maonths,
TDSRA has announced thar i intends 1o consider
expanding this into an mdependent redress scheme
for bernimgs.

As a rosult of these developmenss, the (OEA
Council concluded chae the way forwand i3 o w0
up a wider scheme - a Residential Property
Ombudsman Service (RTO5) - which will cover all
arcaz of residential property acrivities including
buying and selling. leting and  propersy
mianagement, and survey, valzation and home
condifion reports,

T firenly belicve that the RIPOS s the comrect roure
mw go, rasher than mengly an enlarged DEA
Scheme, The aim should be po cresre 2 oew
independens redress bady in which a number of
stakeholders would be invobead - inclisding NAEA,
RICS and ARTA,

The Fnancial Ombuodoman Service (FOS) - which
broughs the separase Banking, Insunance, Pensions,
and Invesument schemes sogether under e roof -
could be used as the medel, An KPOS could
compriser 2 buving and selling Ombudsman; a
lerting and property management Ombudsman;
and a surveying, valuation and Home Condition
inspection Ombudsman; sl under a single sysem
of governance and shanng centralised services,

The OFA can psovide a contribatien 1o 2 furure
Residential Froperty Ombudsman Service in three
MAAn Arcas:

* It can provide experience in Chmbudsman
E?ﬂ'.'mm.

¢ It can ruit the buying and selling amm of the
ONgENISAion.

« It can F!‘D'.'II'IEE assiwance to the other twa
ombudsman arms in developing  an
independent redress ethos and a2 compensation
culture,

I do noe wsderestimare the challenge involved in
secting op suwch a schemee, but | believe chat it s the
right way forward, and will be of benefit 1o boh
the Consumier and the Industry Enundinﬁl From
the OTT, the Office of the Depury Prime Minister,
and the OFT have all proved encowraging.

A Single Yoice for the Industry

{Ower the nime that | have been Ombudsman, 1 have
been seruck by the Tace thar there is no single body
thar TepEsEns all chose imvnlved in the F:nﬁminn af
residential property. There is no single body thar can
labby government on the industry’s case, or 1o which
the government can turn when it wanes the indusury
o “get its howse in order”. A single body could also,
perhaps, mke on sther “regulaory” responsibilites -
such as the sponsorship of codes of practice and the
sercing of standards for compliance montornng.

Some  form  of Coancil - iovolving  senios
membership fram the NAEA, RICS, OFA, ARLA
and mon-industry Agures - could address the issues
of the day (and more imporeancly of tomomos) and,
I helicve, coubd more effectively convey a message of
an indusary char knows where it is going - o the
poveranent, to consunsers amd 1o the media - mch
berrer than ar presenr,

CONCLUDING REMARKS

The aim of my Chfice is wo deliver a3 prompt, user-
Friendly and efficicnt service - and o produce
consistent, fair and reasonable decisions - ar
consiclerably less cost and difficuby than making
mateers 1o Cowre, We aim o communicare the way
by which we approsch our Reviews through
reasoned  jedgement and  regular  feedback
dember Agents. By doing this, we alwo aim o

iclentify and spread best pracsce.

I would like o pay trbuce o the Chairmen and
Members of both the OFEA Council and the OEA
Board - | could mot have recerved better suppan and
cibcpusgement fram them.

I wouibd lso ke 1o acknowledge the seerling effors
of my collmguwes ar the Salsbury Office. They
consistently moil hand 1o produce increasing amones
af high qualiny work,

I end with the same message than | have been giving
for the past six years, | urge the residential properry
buying and selling public 1o seck our, through
advertisements and the OEA wehsire, an estare agent
wha is a member of the Schame and who displays
the OEA lopo, To Member Agents, my message is
for them to promoce. the advantages of the Scheme
and  publicisz  their  membesship  ar  every
opporoenicy, Our ponc aim muse be o make non-
rvcmber spents aware of the commsercial advanage
of hetnmins members of the Scheme - a Scheme by
which consumers can Feel increasingly confident in
receiving a rruly professional servece from Member

Agents.
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Overall Annual OEA ™
Statistics Summary

IFE 1999 2000 1 N2 M3 MM

GEMNERAL ENQUIRIES 1002 76l 7H1 913 BOOD  ®96 1040

COMPLAINT ENQUIRIES AGAINST ESTATE AGENTS

Aganst non-Member/Letting Apents 2034 234 261 ZETR 339 IS0 25
Against Member Agents ouwside Terms of Reference 146 143 409 678 717 318 305
Againig Member Agents within Terms of Reference 1174 1516 (RMG HeddG 2306 M50 2320
Insuficient mformarion as so Member!non-Member Agenz (1} 187 196 o i il 3158 11

Toeal 5541 3889 4466 5562 G462 5356 5500

NEW CASES RECEIVED DUHRING YEAR

(NR = mor recorded) WR MR 5XF 52 615 462 524
CASES REVIEWED DURING YEAR 295 336 S5O0 550 563 5B6 0 508
REPRESENTATIONS DURING YEAR 7 38 109 149 18O 156 122

As a %0 of Cases Reviewsd 2 1 ¥ 7 ¥ 27 24

CASES CLOSED DURIMNG YEAR

Findings
Duside Terms of Belerence W ithdiawn 1 5 14 4 4 12 12
Againse Complainants L4 161 169 189 259 211 143
For Complainants 150 152 297 358 M0 360 352
Total 291 316 48X 551 S83% 583 507
Awards
El-99 27 20 23 39 A4 41 36
E100-494 B9 104 240 2G4 245 254 125
ES00-FE i 19 25 A7 L 41 51
£1 00029959 I3 4 7 15 17 17 33
COiver L3000 1 1} 2 3 5 7 i

Total 150 152 297 358 340 360 352

MO OF MEMBER AGENTS IN OEA SCHEME -
BY DFFICES (2) 62T 2750 4221 4197 4251 4331 4761

Mote 12 Wirth the changeover to the RESPOMND darabase in 2000, chese stasisnics were not kepe ssparated
until the Upgrade m Moy 2002,
Mote P2 Az ar | ]nnu:r:,: 1908 [rthe dare the OEA rq'ri:.n:n:l the CHCEA) chere were 2088 Offices in the

Scheme.
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General Statistics

003 2004 % DMfference

1 GEMERAL ENQUIRIES

Fram Exate Agenis - Engquaring abour the Scheme 4k 79
Fram the hcdia o R4
Fram the Public E N 77

Tl B LR

2 COMPLAINT ENQUIRIES AGAINST ESTATE AGENTS
a, Complaints againsg non Member Agonis 2650 2564
Sub Total 1 2650 2564

b, Conplaines sgainst Member Apenes Oueside Terms of Reference
{eg mangage, lomings, sorveys, out of time)

Sub Toral 2 L1 E: 305

€. Complaints against Member Agens Within Terms of Reference (1)
Fram Complainant who & 5 Seller 1234 1479
Fram t',lm11|1L:ininr who i a Bayer 681 729
From Complainant wha s Seller & Bayer 7B [
Camplainent unwilling 1o sare whesher buyer or seller 7 43

Sub Towl3 2030 2320
d. Complaing wnwilling to state whether Member/fon-Member

Sub Total 4 358 an
c. Complaines againsg all Agencs TOTAL Sab Totals 1-4 HE56 550
3 COMPLAINTS REVIEWEL - CASES DNEALT WITH IN YEAR
a, Workload (e Mew Cases Received in Year) (1) ELF 524
b, Pradisctisviog:
Cases Reviewsd in Year (2} 586 51
Appeals Comducrad in Yeas (3) 156 X2
TOTAL Ta2 G50
4 CASES CLOSED IN YEAR = OUTCOME (2) 583 S07
a. Description of Conplaing
Seller 414 585
Buyer 139 L]
Seller & Buyed 50 LY
TOFTAL L1 E] 507
b, Findings:
Crugssde Terms of Reference/MNog Parsuang 2 A
Resalutaan achieved by MA & Consplaisane beflare fopmal OEA Review 10 4
Myzainse Complainants {ne Award made) 211 143
Sub Tatal % 213 155
Far Complaimanes {Awasd made - Member Agent made MO Offerd 214 24
Far Camplainanes {Award made - Meomber Agent made offcs) (4) (E1 &1
Sub Tatal & £ 352
TOTAL Sab Torals 5-4 E1E] 507
¢, Sive of Awards
El1-5% E1] 35
E100-454 254 225
ES0H0-515r) 41 %1
E 1002954 17 15
£ Cher 3000 T 7
Total E1) 352
BAITES

I Thi represeses the Werkdoud B dhe yeat < mareod by tbe sroepsi of dhe Complenis™airer Fotm o the Comrgdunani.

T The pumndber of Cases {losd will alwass diifes shghady from the rambser ol Casey Reviewesd

8 Wiheews Can wham omboor the Complainaes oo che Member Agere ha commesred en die F

4 s whane dhe Ombudirmon cradeniold, increased) or bretred offers diecady made by M Ao mduden 7 "cacly rosclussss” caie.

Wb Sire Hirs: For 2000 - 17,065, For 2001 - 19,941, For MM - 69,163, For 2003 - 127,833, For 104 - 115,906
Highesi Awardse To duic (1994] - EL3 100, I 2000 - £5.000.  In 3002 - 6,603 1n 2003 - £7 461, In 2004 - £5.000

G

=]

14

13
-13
-k
-15

-15

-13

The Ombudsmans Reporr & 15



Nature of Complaints
within Terms of Reference

Initial Emguiries’Complaints
003 M
Maladminiscragion 1716 1905
Commuesion/ Fees 671 26
Sales Particulars 40 503
Viewings 192 225
Buiyer’s Finances el 219
| Communication of Offers-Buyer 04 172
Inivzal Valuasion For Sale 152 152
Sale Boards 7 Iz
Conflicr of Interest 128 g5
| Commumcztion of Offers-5eller &4 T
Kieys 2 &8
LUinfair Bias Towards Orher Parcy 1H 47
OHifer of Services 18 31
Rexpuess for Mdenrificanion (new since Aug 2004} L 14
[hzcriminasson:
Ragial et b
Ljnquciﬁﬂt B 1
Gender 2 1
Dizabiliry I I
Sealed Bads L] 0
Cases Formally Reviewed
Malslministrition 530 SHO
Cammission/ Fees 30% 183
Sales Parvsculars 165 175
Blapers Finances a7 107
Viewing ki &3
Sale Boands 42 51
Imirial Wahwnon 75 49
Keys 7 43
Conflict of Interess 41 7
Communication of Offers-Seller 4% 28
Communization of Offers-Buyver 30 2
Unfaie Bias Towards Ocher Parcy 16 [
Grazumping 0 I
CRscriminarion:
{Mfer of Financial Services i 4
Racial 0 2
Lrenader i i
Dhszhaliry 0 |
Regiscst for Idenmification (new since Aug 2004) 2
M.B.
. Whete it has been possible w identify more than one main element within an individual complaine, all
have been incladad in the starstics shave,
2, Malwdminizranion & a “cachall” complaint which normally induedes other catepories a5 well.
3. Flgures are shown for 2004 in descending osder,
&, Thewop issues for sellers are: commission fees, buyers finances {poor financial evaluagson), and viewings,
5. The top issues for buyers are: sales particubars, and failing o deal effectively with offers o buy the

Properoy.
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Guidance for Complaints

What will the Ombudsman do?

The Dmbudsman will ksok i vour complanes o we
if ket cam poindve your dispaie (a full and final selemens.
Sometimes, i may be |:-:rm'hl.r.- o do so by edisman -
by heel ping wou and the Agent iowards a semdement chin
you can boah agree on. Mosdy, he will examine both
sides of the dispaie and arrive a1 a Diecision. Where he
supports yous sase, he wall dhe coniider 4n sppeopriae
gward of financial compenzarion.

Any sward thar the Dmbudsman makes in your fEvour &
i compensate. you for the disadvanmage pou have
suffered and char he feels shar you desmve in powr
paricular case, |8 46 net e puansh the Agene. The
Chnbsiliman his mo gemin o impese panitive fines an
errimg evmare agents. He is noa the Regulator of the
prafesson of Euae Apmcy

%o, abe Ombudsman willl soek 10 resalve vour dispusc
with the Agent: he may make an award of firascial
compensaton where spproprise; end if you accepe his
award, you do so in full and final sendement of your
dispaare.

What cases can the Ombuodsman deal
with?

The Cmbiadsman @n anly comsider complaini agasnst
SHlale AgEnEs wihe are memibens of the DEA Scheme. He
hss no jerisdiction over the actions of selsciors,
surveyons or financial advisoss - oven o chey am
assnciaved wath that extare agency,

What happens when you receive my
Complaints Form?

W serd 2 copy oo the Agent - and sl foe his file s his
wiershen of the events. Tn!pd'h:r. chis will dhen bevome an
OEA case. Only in a few cases will it be necesary for
someon: from this Offoe speak o pou direaly, A Case
(Beer will then usmidertake & fornsal eeview of your
ceanplaing - lagely bassd an the documems flom boh
sides. bur he may slso make caber enguiries. The Case
Crificer will chen presemi his rocommensdatsans oa
written Came Roview g the Onbiadsnman for his decision,

What if the Agent has made me an
Offer?

[f the Agene ha shresdy enade you sny fogem of Anansizl
aifes po senle o dispae, thar offer lapses on refereal of
your complaint 1o this Office. 1= may or may noa be
reinstated.  The Ombudsman =il come w am

indrpendent decissan on the s,

in the process of the Case Beview, we will consider
wheothor or not that offer represens  appeoprise
somperdarion for your complainc

What level of proof do | have to
provide?
Please mate thar, even though we have sccepred your

compluine, this does nog mean thas che Ombudsman will
necessarily suppom you. Thar depends an the strength of

your side of che case and what endoce there & (e suppost

The Onsbudsman needs 16 be conmvinged char ibe fasile - i
whals o in par - s the Agmll It rawy b thas che feule
|ags elsewherns - o with soliciiors, building socievies, or
with ke other pamy (bayer or sellerh, or even with you.
Thar will be smablished in the Cas Review

It will nor be swificient for you w merely make am
unsapported  allegazion  against an Agemi. The
Chmbusdsrman will meed 1o be convinced that theee 15 some
reasonable dubstance behind voor -Ilqpl:inﬂ. Any proof
thar yeu cam provide will substasmally belp your case.

Where yoiar .ilh-plmn can be refured by decumenmary
evidence in the Agents reconds, the Dmbudsman is likely
w0 reject your venion of evenn. However, where che Agens
i unable o provide desumensiny nidenee o refaie your
allogaiion (where the Ombudiman belicves they shaubd be
able ra) he i likely o SUpHEEE fois VERsOn af evens.

How will the Ombudsman judge my
complaints?

I carrying our his Review, the Ombadsman is gusded

larpely by the follcewing:

1. Whether the Agent breached the OEA Code of
F'ractice.

2, The exvent 1o which the Agens fell shor of she
Fallowing basc principhes:

# An Agends primary reponailicy remains at all dime
e his clier (ihe ssller), while reeasning a duty af ce
and Faie restment w all peoipective huyen.

= The Agent has a legal ebligasion o Farward &l offes
recesved foe 4 penperLy Lo the seller, wnless these are of
an amount or type which the seller has specifically
insmaceed che Agenr, in wrinng: nor to accepa.

= Ofiers are accepred “sabjecs i conerace”™ and bodh the
buyer and the seller can renegetiate the price or any
condicions al the sale, and withdraw wichout pemaley,
Al any time until ﬂdung;t of comracts has raken
place.

= [t is always the seller's decision. and no thar of the
Agent, te whom and ax whan price a propeny shouald
b solid.

Hemever, unlike in a court of kaw, che Ombudeman has ne
PowET 1o crosd-caamane witnexscs mnder aash. I ane pary
says “wilite” and the ather says “black” - and there wre no
ather reasnshle genands upon which the Ombadsman
can safely come eo a decision on the maoer - he may well
noa be able 1o come 1o a formal decisson.

He will always wry and use common semte and arrive ar @
decizion based on what seems o him o be fair and
ressnnahle in the ciramasances,

What happens if the Ombudsman
supports my Complaint?

LF che decision is to suppon afl ar pan of your complaing
and make an awand of compensation @ oyear Bvour, the
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Cane Beview with thar decision is fest sent 1o b Agenn -
wha has 14 days oo asccepr the decision or make an
appeal. If the Agent appeals. this i considered and the
Cans: Review may be amended an necimaary,

The Case Review w then sont i pou - and you have 28
J.;:M. s which Bk aETpl the decian, or make yous vwn
appeal

What if the Ombudsman does NOT
support my complaine?

I char case, the Case Review conmmining char decisaon
will he sent 1o you first.

What if | do NOT agree with the
Ombudsman's decision?

You can make a seprosennation, within 28 days.

Hewever, the Ombudsman will only re-consider his

decision if:

*  You can show that there wae & significant ormer i
Fact ghig would have had a smacerual elfect an che

= Or wher you can produoce significant new evidence
that will have a material effect om che desmian.,

IF youa are unable o show us cither. we will not be able @
halp youa furcher.

Fleass note that the OFA Scheme b designed w0 tha
complaines starr and finish wich the Ombudeman. There
is na avenuse for furcher revicw af your Complaang withn
the Scheme,

If the Ombudsman supports my
complaints, what can he do?

Fursby, bse can crinicise the .ﬁ#nr for any E1.i1i|'rg,: o
breaches of the Code of Pracice. This & nosmally
confined to enaaring that he kooks a1 his procedupe aed
nipervision, =0 thar such failings are redoced or
ehiminared. Mare rarely, such criticism can mesali in the
Cinshuwdiman mparmng a srious bacach of the Code e
the DEA Courcill for their Fumber acrion against the
Agent {which could lead o dismizsal from the CIEA
Scheme),

Secondly, and mosc imposesntly from vous poing of
view, he can muke you an award umnder the OEA
Schense. Please nove thar the parposc af this sward i
compersate vou. Even shough iz will be paid by the
.‘l.!;:-rl.l i are ﬂampl.-l.inins_ whsoiar, 1he oward is nos made
o punish the Ageni - thar is noc the Ombudsmants mls,

The Omhedsman can make awards up o £2%,0040, He
will do s iF be is comvinced that you have suffered:

Actual, proven finapsial loos a0 a derec sl of scrions
o iractsans by the Agenr Fleass noge thie wonds “aonaal”
and “proven’.
Undue and avoidable scress and incorvenicnce - over and
above whar 5 3 stresshal aml Inesavenient e al the
bt of mmes,

Tos e yom am ides of the size of swards he ks, this
wich the range made in 200H:

£1-09 3
E100-479 125
E300-SEE 51
E1, DIk 0540 i3
Chver £3,0410 T

What happens if | accept the
Ombudsman's award?

IF vou accepd the Avward, you do s0 in Fudl ared Fimal
sentlement of all the complaints agains the Agent upon
which he bas made 2 fiemal judpeenent,

Can | accept the award and still go to
the courts!

By accepaance af the award, you agree eo the fidl and final
wetlemsemt of your dispure wich the Agent - and you will
be asked w sign m thar effect. The OEA Scheme
{recognased by the couriz 3 an Abliernative Diipute
Resalugion mechamism) is ﬁuis_ndd.mﬂnic disputes. Thar
is why (o the best of sar knowledge) she coures marchy
accepr, and have never upheld, the case of 3 complaimanm
whe kas previcusly sccepied en sward snder the OEA
Scheme. Therefore, if you wish o pursee your case
throagh the couns, you mus reject the Ombudinan's
findings in their enrirery,

What if | don’t accept the
Ombudsman®s Decision?

¥ou are free o pussue vour complaing dsewhere, wichour
peejudice from angihing we have writen, However, plicase
nate that the Agent will sl be free te puniee any claim he

sy Buve againat vou for amy ousstanding commision fee.

50, i vou repecy the Oenbadsman’s decision, you alo give
up vour right to any award that he may have made o you,

Do you publicise Case Reviews?!

Bo - our Case Reviews and che Ombodsmans decizions
remain siricily confidenial berween you, the Apent and
the CHEA Office. Wi will not disclose sny of the denils o
anyone else. Wheker you {or the Agench wish o make
chem public is yoar basiness

What about the Agents commission
feel

IF vemi are the seller, ¥our coneract with che Agent '|.|.'|u..1]]:."
requires you o pay commission if che Agent ingroduces a
buyer who goi on to compleie the purchass of your
properiy - iereipoczive of the level of service offered. I you
sefizse 1o pay, the Agent has a legal right 10 @he yoa w
coart, Some Apenes may be prepased eo wain wnil he
Ohenbudiman has eeviewsd the Case, hua they do nor have
. Accoedingly, we encourage compliinanis o pay she
commission imnvoice “without prepudace”, Thi will emire
that che 1 willl mor eake any BCEHI EEAIREL Pl in
rEspect m-pﬁmmt of the nul:nﬂ:li:r'run F:Ej- beat: i srill
means char the Cmbudiman can give hay vicapalm an the

narier

You should also be awase thar we tke noce of the
advantage v selfers who do mor pay 1heir sccount on time

- amd this is reflecred in any awand they may reoeies,

What proportion of complaints are
supported?

This waries from yoar i yean, The Cmbudiman’s decigines
depend entirely on the mstien of sach case. Owver the List
thier years, cur of some 1700 cases reviewsd. he
supported 3% and ded not suppor 37%.
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Case Examples

Case | - Unauthorised entry

Mliss A anad her vounger sister were s=iling cheir late
parents’ house & 2 probate sale. An offer had been
accepted from a local business man, who had
armanged for an electrician o carry out a survey of
the property. The electrician diew the keys and
returmed them vhree days later,

In the meantime, the Sellers visited the property w
disoower thar renanes armanged by the buyer were in
the process of moving in, lr mranspired thac che
elecerician was an associare of the businessman and
had passed him the keys oo allow his renants w enter
the properry, Thanks e the formunare intervention
by the sclless, the renans were nor shle o maove in
1o the properoy-and the sellers were spared the need
o arrange eviction. The sellers declined mo sell to the
business man,

[t was clear that the Agent had Giled o obain his
clients’  permission 1o wBsuc the keys w the
clectrscian;  huthermore, he  had - allowesd  the
electrician 1 retain the keys for much longer than
windld have been necessary for a survep

The Agenr then compounded his earier errors by
failinsg 10 take the complaint sericaisly, then filing 10
sdvise the Complainanis rthar the buyer they
eventually introduced was a member of the Agenrs
office sraff, The Agenr then made maners even
worse by allowing that emploves to play a direct par
in the sale,

Outcome: [n making an Award of just over £2,600 -
the amount of the Commissson bee for the eventual
sale - | observed thar the Agent had bresched tdiree
separate paragraphs of the DEA Code of Practice,
had delayed the e by at least six months, and had
mot made any apalogy o the Complainants:.

Case 2 - Different Valuations of
Property

Mr and Mrs B had rheir property valued by the
Apent whoe recommended an asking price of
E395,000 ro £399,000, Mr and Mes B insorucred
the Agent to marker it a1 £415,000 - buc accepred
an offer of £400,000 only 2 few days karer,

When the Buyers applied for a morgage, the
SLEVEyor valued the F'rnpcrr:r ar £370, 000, Um'ing
the ensuing dizscussions aver a reduced selling price.
no agreement was reached < and Mr and Mes B
withdrew the Property from the marker, blaming the
Agenn Tor the simeion,

| made ir clear o Mre and M B that a marketing

valmation s nothing more than a profesional
estimate of the asking price which will arrace
potential buyers and which will - hopefully - resule
an an offer ar or near to thar figure. [t is more of an
art than a science, with various factors coming into
play - including the condition of the properry, its
location, comparisons with orher similar properries
{comparsbles), and the requinemenes of the Seller in
perms of a quick sale. It iz wholly different from a
Buyers Yaluarion carmicd out on behalf of a Lender,
The fermer s bound o contain some clement of
opamism,. though ic should no creare unrealistic
cxpectations on the pare of the Seller, The larrer
maturally sends o be more  pessimistic. The
difference berween the rwo did not, cherefore,
SIEMPrise me.

Had the Mr and Mrs B soughe marker evaluations
from one or rwo orher Agenis {3 I commaon
pracice for Sellers before deciding on which Agent
v bieruct) they would have had some other
comparsois against which teey could have juchsed
the Agent's figure.

Oruteome: | ded not suppors the complaine

Case 3 - Failing to advise Complainants
of OEA Membership

The events which gave rise o rthis complaing - abour
service issues in a sale - ook place in lare 2002,
However, Mr and Mr O did nor rise their
mrnphinu 1 this CHfice wnol mid N, some 18
manths later, because the had faied o ol the
Complanants char they were OEA Members and
that the complaint could be referred 1o this Office,

Blr and Mo © were, therefore, unaware that they
had six months from the MA% final Jetver 1o bring
the Complaine to this Office. On the other hand,
the Compliinant: alse allowed the Commission
Invoice m remain ungaid for ninersen months.

Crutcome: In teking thar non payment inpe acoount,
1 made an Award of E200 in relagon o the service
bsises of owo years earticr,

Case 4 - Deliberately misleading a
vulnerable person.

Mr [0 - who spoke no Englsh and relied on ha
daughter mo inerprer for him - waneed 0 buy a
property in an wrban area where car parking was at a
premiumi. There was no parking space at the
propecty, but Mr D had been led w0 believe by the
Agent thar he could easily obrain the space
previously wsed by the Seller, On che srengrh of tha
stazerent, he bought the properey,

Anmex ©
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When Mr [ moved in and enquired, chrough his
daugheer, abour the parking space, he was wid a
series of les by a member of the Agent’s saff before
he eventually discovered that the Scller had never
had a parking space - abe did not own a car - and
thar he may mever get a space of his own, such was
vthe demand for parking in thar ares,

Ourcome: | made an Award of EL500
compensate MrC for the Agents ailure 1 test him
ax the vulnerable person he clearly was, rogether
with the sress and inconvenience he will suffer for
snie time as a result of the disgraceful meatment he
mecerved at the MAS hands.

Case § - Over-valuation and Conflict of
interast

Mr and Mrs E placed their properey on the marker
folbvwing a marker appraisal. Ic rook owo rediscrions
of the asking price over a four month period befare
realistic offers were received. The highess offer
rectived was some 25% lower than the imical
valuation, As the Agent had not produced any
comparablics 1o justify his valuation, | concluded
vhar he had mot waken sufficiens care w cuablish the
properry’s tree plece in the marker - and had grosshy
oversvalued the propery.

An thar stage, an Emploves of the Agent. whe had
been invalved with carlier viewings, made an offer.
Following a closing dare ser by the Sellers. che
Employees final offer was accepred and she boughe
the property. Onee the Employess interest became
Enown, the Agont should have immediacly taken
rwo actions firstly, to wrive to Mr and Mes E and
their solicitors, sdvising them of the Employess
interest, and thereby declaring a potential conflicr of
interest; and, secondly, w remove che Employee
from direct involvement in the sle. The Agene <id
neither, and sowed the seeds for this complaine.

In relation to the Agencs declraton of ho
Emplopecs interest, he caimed that he had verbally
adwised Mr amd M E of ber inverest when she
made her first offer; bur ehis fell far shere of the
requirement under the Code of Pracrice, With
regard o the Employee’s invalvemenr, ir was clear
that che F_rnplrr}'-:'e had dizcussed offers for the
properey with Mr and Mrs E and could have gained
warmie infarmaceen about their situation; but, fram
the evidence thae | saw, | concluded thae she was
probably met invalved in later nepotiarions.

Outcomer In supposting the complaines relating ro
over-valuation and conflice of interest (oogether with
elemenits of three other service-relared complaines) |

made an Aveard of £5.000,

Case b - Gender Discrimination

Mr and Mrs F belicved thar cheir Agent was noc
[:-D:Fli:n.s_ in m.ﬂ’ii:i.ﬂ'l.ﬂr close comreor with them in

| monitoring the progress of cheir sabe, 1 did nos
| suppoet thar complaine,

| Trying, bue Failing, w pee through vo the Agent on a
sy day, Mes F (who had been the princigal poine

| of contact) befr a message saying char if they did not
pecerve a response by tie end of the day, they would
aubmit a formal complaine. The Agent received the
mEI.'I-I.E\l' iﬂd t*P]'I.mEd "«'1.[ F 'Paiﬂ!'l i I.I.P:'.I.I:E. Hf
and Mrs F regasded thas as gender discrimination.

M:.r in'l':n'.i!;:iim. showed thar the bose of comcerm
Mr and Mrs F was vhe moving dare, and thar che
protlem was ar the berrom of the chain, Having
explained this many dmes 1o Mrs F - thar the Agent
could only repory informarion shour the issue, not
resolve it (thar was for the various solicicars) - che
Agent decided to explain this to Mr F as he had so
far gor nowhere with his explansrion o Mrs F [
concluded thar this was a ressonable action o ake -
and gender had noching o do with the Agends
decision o speak o Mr F,

Oateeme: | did not support the complaing.

Case 7 - Commission Fee

Mus G signed a Sale Agency Agreement at 1% (plus
VAT of the selling price - * fxoomx {including VAT)."
The same day thae had signed, she asked the Agene if
there wene any spocial deals. The seafl member said
thae sl would enquire and get back o Mo A

The following day. the Agent wrote o M G
confirming her nstrections for them o macket the
Propercy, and saying “wr ar delighted that you are
taking wp our gpecial offer of L9299 pls VAT,

The sale proceeded 1o exchange of contraces and
complecton - upon which the Agent submitced an
anvolce for the original figure. M G referred the
Agent w the special deal, buc che Agenr said thag xo
wax a mistake and should not have been made, and
the onpinal signed Agency Agreement was sl
force « bur he offered to reduce the invosce |:|:." EMKE
Mrs G odeclined the offer, pasd che full invoice
withous prejudice, and brought the marer to my
argencian.

Whesher or noc it was 3 mistake by the stadff member
- the special offer had been made w Ms E, in
writing and in the Managers name. 1 100k the view
thae it had wo be hopouned - and thar it superseded
the original Agency Agreement, | ook this view
because - having asked the specific quession, and
having recerved such a speedy wrinten esponse - Mis
G bad every sight o expect thar the Agent meant
what e had said,

1 also ook the wview thar Mo G should be
compensared for the stress and  incomvenience
aszociared with the Agent’s msimence oo a full Case
Review, de:pin: an exrlier ulmul:i.un From my Offce
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to serthe this dispure and being srronghy advised of
iny likely sance in this marer,

Outeome | had no besitation in uphalding Ms Ge
ase 10 pay a Commission laveie of r.rn]}r £000
iplas WAT) - resuleing in a refund of seme £1,200,
In addition. | made a small award for undue and
avpidable sires and inconvenience. My rocal Award
came o £1,350

Case 8 - Liability for Commission Fee

Mr and Mrs H Instrucced Agent 1 o sell their
Properoy an & sole agency basis. After some maonths.

M and Mrs H informed Agent 1 thar they had abo
insrrucrsd Agens 2.

The Buyers registered with Agent 1 and rhree
vicwings were arranged - ane of them of Mr and
Mrs H's Properey ar 1:50 pm the following day, The
same <y a3 the Buyers had repistered with Agen 1,
they also visited Apenn 2 and arranged to see the
house mext door 1o the Propery ar 1100 am the
following day, Asriving for their 11900 appoinnment
with Agent 2, they were, instead, shown che
Properey as Agent 2 was unable o gain access o the
house neat door. The Buyers also kept their 1,50 pm
viewing with Agent |, followed rhis up with a
wecond viewing with Agenr 1, made their offer
through Agene 1, and the sale was progresssd by
Agene 1,

Agent 2 had no further contact with the Buvers, buar
- bearning of the Buyers’ interest in the Properry -
maintained their contractual  enttlement woa
commision foe a they clabmed 1o have bntroduced
the Buyers. Mr and Mrs H believe thar they should
anly pay one commisson fee, but were quite happy
that the fee should be shared berween the Agenis,
Diespiie attempes to negotzte with bosh Agenes, this
Oiffice failed o persuade the Agemts w agree 1o a
shared fee.

I concluded thar Agent 1 had a coneractual
enticlement to paymsent of a commission fee (1.5%
for sole agency and 2.5% for mulriple agency). He
had arranged the first viewing, had condwored wo
of the three viewings made by the Buvers, and had
been solely responsible for all the negoriarions and
sales monitoring thar led 1o 3 successhull sale.

However, T came w-a different condlusion in
considering Agemt s claim  for their 2%
commisiton Fee. Their claim was based on the facr
that they had conducted the fist viewing - and had,
therefore, inrroduced the Buyers. | did noe agree.
Agent 1 hﬂdlhﬂd:"mﬂﬁﬂlfnrlhﬂ Buyers to view
the Progerty lacer chat day. It was this prios viewing
arrangement that persuaded me that it was Agene 1 -
and nor Agens 2 - who had, o face effeceed the
introducrion. | conclded thar the Eu:.-rr: Aever
intended o view the Property through Agent 2 (dhey

only did s by defaule as the bouse nese door was, ar
the ome, wnawailable) and did not parsue deeir
interest in the Property throusgh Agent 2. Their
mntention, all abong. was o deal exclusively with
Agene 1.

Outeome | supported  Agent B contractual
entitlersent and  repected  Agent 23 contractiual
entithement, Mr and Mrs H only had o pay one fee
- o Agenc 1, MB: had Agene 2 been willing o
negoriare, he may have ended up with some share of
the fee; as events mrned out, he recetved nothing.

Case 9 - Clients" Best Interests

Mir and Ms ] agreed with the Buyers that if they had
not exchanged contraces by a cormain dace the selling
price waaild increase by £3,00dk meanwhile, they
parssd their inreress in the house they wanned w
by

A week before the dise date for exchange, the Buyers
informed the Agent thar they would noe meer che
due dare, and asked whether or not Mr and M |
would be puranng the higher price and whether
they should be changing their marigage applbicanon
accordingly. The Agent advised the Buyers o do
nothing and say noshing: and the Agent did noo
raise the marcer with Mrand M |

The day after the due dare, the Mr and Mrs | spoke
1o the Agent o ask them o inform chie Puvers chag
||1q.r would be CEPECTINE the hi!;lu'r u|linE pr'n:n:- as
agresd. They were advised not o doe so as dthe sale
was rocky” and might fall through at the higher

pice,

Such adwvice proved to be tomally  unfounded,
Howewer, when the Sellers found this out - some
thies weeks bier - there was no longer any time for
the Buyers 1o resubmin their morngage application
for the higher amount before Mr and Mrs | ke the
houze ﬂu.-y veanyed mhu.}'

| found thar the Agent had not acted in his diens’
besz invereses on pwo oomasons - the firse by failing
1 inform them of the sitcwation with the Buyers and
the seeond |.l].' ﬂrl:l-lbml.l!l:!l' .id\'i.ting therm prarsuc
the incrcase dn price as pogotiated ar the suiser

Much of my suppert for this finding was based on
the Fct thar Mr and Mis | produced 2 well angusd
case, with written suppon from the Buyers; whereas
the Apent was unable o produce any satisfecrory
explanation for his scrions,

Whilst | acknowledged char Mr and Mis | had some
obligarion o tell cheir solicitor abour the negosiared
greangement, the Agent should have referred o the
grrangement on the Memorandum of Sale the did
not) and had clzarly not acted in his clients” best
interests. | dud not conclude thar dee Agene had
acted dishoncatly against Mr and M ] and in
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Favour of the Buyerss it was simply thas the Agemt
could mor be bothered 1o explain the simation
preperty, or could mor be bothered o become
invalved in re-negotiation at an advanced stage of
thie sale.

Orutcomeer | made an Award of £2_ 500,

Case 10 - Moving Date

Mlr and Mes B complained abowr eeceiving incorrect
informarion aboar when cheir sale would exchange
and n:ntp]:nr_ Bazed on informacon received from
the Agent, they then arranged their holidays and
bisodeed their removals, The daves changed and they
b 1o make new anrngemenes.

1 explained o Mr and Mis K the respective roles of
the Estate Agent and vhe Solicizor, Once an offer has
been accepied Subject o Conmrzor and  legal
reprosentatives imstruceed, it is chese reprosenmanves
(for cach individual Seller and Buyer) who hald the
primary  responsibility  each o inform  dheir
individual clients (Seller andd Buyer) and 1o prosect
their interesss. This makes sense - as it 15 they who
are responsible for the routine conveyanding process;
and, in particular, for advising when it & safe and
proper for Seller and Baiyer o commir themselves ar
Exchange of Contraces w purchase; and - when the
ETLMTIES nrquir\ﬂi are ﬂl‘H}f hanked - to hand over the
kevs ar Completion.

During, this phase, che role of the Estate Agent is w0
mditor progoess: o asiist where appropriate, as
asked; and o repont nformation deemed belpiul o
bringing the tansacion o froiton. An soame
Agenns role is one of liaison, He convrols neacher the
conveyancing process. nor the morigage lending
process, His inlluence on the speed ar which dhese
issies can be progressed iz limivsd,

In this case, the Agenr carried sur his monitoring
role and reparted the ourcomes o Mr and M= K,
Bazed on chies information, :he:.r then made their
own decisions about their holidays and remaonals
without any consuliation with their soliciiors.

Cugeomes | did nor suppon tee complaine,

PS5 I is not unussal for my Office 1o reccive a leter
from Complaimants thanking us for supponing their
complaine and making them an Award of financisl
compensation. However, it is most unusual 10
receive such a lerer when we do not do so. In chis
caze, Mr and Mr K thanked ws for the time and
trouble we had mken looking into their case - even
though we had noe suppomed ir,

Case || - Conflict of Interest

Mr and Mrs L accepred an offer from a Buyer. Ir
then wranspired chac che Megotiaror - whae had deals
with the Buyer’s affer and monitored the sale - then
abrupaly lefi the Agency and went w work for the

Bayer shortly before exchange of conrraces. When
this was revealed, Mr and M L believed thar the
Megotiator was, effectively, working for the Bayer
and ensuring that the Properry was being reserved
for him. Had they known thar ac the dme, they
wotsld never have sold v him,

[ could not conclude with ceringy where the
Megotiaror's handling of the sale stopped being
incompetent  and  inefficient  and  became
deliberacely deceprive. 1 decided that there was
some elemens of deliborabe decoption because the
Mepoiator ovust hawve known thar he was going
wark for the Buyer before he left the Agency so
sbrupdy. From the poing thar ke knew, he should
have informed his employer and then Mr and M
L

wl'lulr I Eﬂﬂﬂﬂﬂ“ﬁ I:hE J‘LF'IT Emm Iy hnmﬂcﬂp’
of the deception, 1 decided thar the Agent had 1o
take responsibilicy for his employees actions, His
handling af rhe sale undermined the whaole basis of

crust herween Agent and client.
Ohrtommee | rmaxde an Award of £1,500,

Case |2 - Misleading Replies

Mis and Miss M bought a flar and moved i,
Shartly afrer, they then discovered a number of
problems. The flar had been recently re-possessed,
the Council had demanded thar they ke remedial
action to improve the fat at 3 cost dhey could mo
afford; amd they were suffering from  nodsy
neighbours, They blamed the Agent  for
withholding chis information.

In i:'umi:ning thiese r_nmph:iuu, I =rarced from dhe
basic principle chac at 13 the buyers responability w
make sure that the property  mects  hsin
eequirements, The Agent works for the Seller, and
has an obligation to represent his hest interests -
which does nor extend o panting our defecis o
pmspnn:i'.'n Eu:ﬂ:m However, the A.Eml also has a
duty to be fiir 1o any prospective buyer - and, if
asked a direoy question, must give tnschful answers,

Tn this case, 1 found thar Mes and Miss M did ask
some direcr questions, the answers 1o some (but
not alll of which were evasive and less than
eruthiful. As a result of the Agene being coonomical
with the truth, Mo and Miss L were mished.

Crutcomes | made an Award of £500.
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Outline Covering Letter From Agent

Diear Mr Casr-Smich. date

Complaint by Mrand Mes X

We have received a copy of the OEA Complaimts Form From yous OfFce salining 1lse complain made by Mroand Mrs
X

Please find atachal:
¢ The Branch Fle dealing with this eransacon
= Our inveitigation imta the Complaien

Qur Investigation of the Complaint

#  Branch Levell Mrand s X esied theiv Complaing with the Branch on % jume.
The Branch Mansger sckaendedged rhis on 7 June, and responded oa 17 June.
® H.ququl Level, Mr asnd Mo X paneed theie E:nmpllinl with the Regional D¥recior on 19 June.
The Regional Direcenr ackrmwledgad this on 22 une, and respanded an 5§ Juby.
= Head Office. Mroamd Mo X rasucd ihsir '::l,'l.l'lli'lll.';lll with ghe Head Odfice on 7 ]LII]-'
Head CHfsce acknowbedged ehiman 9 July, aml resposded on 20 fuly wich oor Final Viewpoine Lerrer,

Surmmary of Individual Complaints

1, Mrand Mrs X have coanplained char oooooo,
Shore explarution - e we have schaowladged some shancomings in the provision of xox bt believe thar oo,

2, Mir and Mrs X have .n;::-npl.unn‘l thar seexas,
Shore cxplimagion - o we refuead the alleganios (gae svidencel.

3 Mrand Mrs X have complaned thai smomas,
Shoot explamation - o we admiieed o an eoon We apologised dod made & geadwill offer of o which was no
accepued.

4, Mrand Mrs X have complained thar wwoooes, Moasg Mg, This Complaane has BOT been previowsly refemed 1o s,
Char comment o rhis Complaine is as follows

Case History [Something along the lines of]
12 Marpch 2005 Wi weeee inamed eo casey oal 3 Markes Appesial. Recommendad £2000, 0060,

13 March Mr & Mre X (Sellerd signed 2 Sele Apency Agreement g 1.5% (plus VAT) o am Askimg Price of
EDHLHKD,

24 March Miss ¥ viewed prapeny:

28 March Bdiss ¥ made an offer of £190,000, Mo accepeed by Scllen,

2 Apeil Miss ¥ imcreased offer 1o £195,000. Accepred. She has no propory no sl

4 Apeil Memozandum of Szle sen oar 1o boch pamics and solicion.

H-.-’I.pfll Mr 2 nmade an offer of £197,000. He has nog ver sold hies propery.

i+ Apnl Scller spocpis My Z3 offer. Miss Y informed. Memosandum of Sale issued,

10 Apnl Ml Y made affee al £19, 000, Accepred - Memo of Sale ismed. Exchange dace of 30 May rencarively
agrond, s 1 smanpes Survey

15 Apnl Miss Y reoetves Surery Bepost - slown-walues Propesry en £095, 0000 Mis Y educes offer so £195 000,
Seller informed. Mr £ nor yot foznd buyer,

19 Apnl Seller acceprs Mis Y's revised offer

6 May Miss ¥ withdsava from Sade. Seller informed. Mr & conmcred - wld b properiy - and confirms has
inperest g1 £198,000, Seller acceprs - if Exchange dare of 30 May can be achieved.

3 June ]:.m.hnﬂq af Comeracts and complenon stmulinesady,

3 Juane W smbmined aur lovodce for £2.970 (plus VAT - which was paid on o which remains unpaid.

5 Jane Letver ol complaint from M and M X,

Summary [something along the lines u-'l]

We helieve thar we did all we coald with this sale for Mr and M= X We made some crroes. admanied them and
;-.Pnlgl;hnl.n.q:nmﬁugl:r. e made & E;u-ud will aiffer of Exxx.

Howerer, we tosally refube cheir allogatson that we s,
W belirve the key 1o this complaing & ooooc. The key pieces of evdonce ame fagged a1 A, B and © on the Branch File,

Ins the final analyss, the Froperiy camse on the markes an 13 March, and we found an acceprable buyer on 2 Apnl who
laver withdrew from the mle an 26 May, We then loaind 4 new buyer who went on e eachange on 3 June. We believe
that we are contractually enziclod o our Commission Fee - which has fhas sor boen paid. Our geodwill affer of Do sill
standsihas been withdrawn,

Compliance Officer
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